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In the Matter of the Application
of
JOHN SERESKY
Reg. No. 3294558-6
H.C. No.: 12-0239

Pursuant to Section 74 of the Retirement and Social Security Law
for a Hearing and Redetermination

This document constitutes the final determination of the Deputy Comptrolier of the New York
State and Local Employees’ Retirement System pursuant to designation by the State Comptroller.

Hearings having been conducted on December 11, 2012, April 17, 2013, and September 10,
2013, in Albany, New York, with the HONORABLE ARNOLD PROSKIN, presiding as Hearing Officer,
with the applicant, JOHN SERESKY, having appeared in person, and by THOMAS J. JORDAN, LLC,
his Counsel, and the NEW YORK STATE & LOCAL RETIREMENT SYSTEM having appeared by
ROBERT COUGHLIN, ESQ., Counsel, STACY KITT, ESQ., of Counsel, and all the evidence taken
and introduced having been read and considered; -

NOW, after due deliberation, the Deputy Comptroller of the New York State and Local
Employees’ Retirement System accepts and supplements the attached decision of the hearing officer
with the following findings.

SUPPLEMENTAL FINDINGS OF FACT

1 Section 507-a of the Retirement and Social Security Law provides the Ordinary disability
= benefits to a New York State Corrections Officer, not Accidental disability retirement benefits
as referenced in the decision.

74 The applicant withdrew the Section 507-a Ordinary Disability application from consideration at
the hearing held on December 11, 2012.
IT IS DETERMINED AND DIRECTED that the application of JOHN SERESKY for SECTION
507-B PERFORMANCE OF DUTY DISABILITY RETIREMENT benefits is APPROVED.

Dated at Albany, New York, this 2 ( day of December 2013

Thomas Nitido
Deputy Comptroller
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In The Matter of the Application of:
JOHN J. SERESKY

Registration No. 3294558-6
Hearing Case No. 12-0239
Pursuant to Section 74 or 374 of the Retirement and Social Security Law for
Hearing and Redetermination

DECISION

BEFORE: HONORABLE ARNOLD W. PROSKIN,
Hearing Officer

APPEARANCES: ROBERT COUGHLIN, Esq.,
Counsel to the New York State & Local Retirement System
110 State Street
Albany, New York 12244

STACY KITT, Esq.,

Associate Attorney, of counsel
Employees Retirement Systems
110 State Street

Albany, New York 12244

JOHN J. SERESKY, Applicant & Individually
456 Patrick Road
Cobleskill, New York 12034

THOMAS J. JORDAN, Esq,.,
Attorney for Applicant
Thomas J. Jordan, LLC

4 Pine West Plaza, Suite 409
Albany, New York 12205

PROSKIN, A.:
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or; April 17, 2013 and finalized on September 10, 2013 in Albany, New York, and all of
the proof and testimony having been read and considered,

NOW, after due deliberation, [, Arnold W. Proskin, the Hearing Ofﬂcef, find as
follows:

1l The applicant filed an application for Correction Officer Performance of
Duty Disability Retirement Benefits pursuant to RSSL §507-a and RSSL §507-b
alleging permanent disability based upon the condition of his lower back which he
alleges was caused by an on the job incident which occurred on May 30, 1é99.

2. The System and the applicant agreed that the on the job incident which
occurred on May 30, 1999 resulting in injury to his back was an accident and the act of
an inmate.

3% The System did not however agree that the applicant was permanently
disabled as a result of that incident.

4. The application filed with the Comptroller was denied by a determination
dated July 17, 2012 and the applicant made a timely request for a hearing and
redetermination.

5. The hearings were held on December 11, 2012 and April 17, 2013 and
September 10, 2013.

6. At the hearing of December 11, 2012, the Retirement System conceded
that the applicant’s on the job incident on May 30, 1999 was an accident and an act of
an inmate. The only issue to be determined was whether the applicant was permanently

disabled as a result of that incident.

(8]
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T Whether the applicant is permanently incapacitated from the performance
of his duties as a corrections officer and if so disabled, whether such disabilities are the
natural and proximate result of the act of an inmate.

8. All proof presented at the hearing was undisputed and the applicant's
attorney filed a timely memorandum and the attorney for the Retirement Syétem stated

her position on the record and did not file a written memorandum.

FINDINGS OF FACTS — WITNESS TESTIMONY

9. The applicént testified at the hearing held on December 11, 2012 that he
had been a Corrections Officer for twenty-nine, (29) years and in his job as a Corrections
Officer Lieutenant, he was required to have a contact with the inmate population. He
further testified that since the 1999 incident, he has at least two (2) surgeries to his
lower back and his condition had steadily deteriorated to the point that he is no longer
able to perform his job safely.

10.  Atthe hearing held on December 11, 2012, the Retirement System did
agree that the on the job incident of the applicant which occurred on May 30, 1999
resulting in an injury to his back was an accident and the act of an inmate.

11.  Atthe hearing held on April 17, 2013, Dr. Thomas McCorrmick who was
the treating neurosurgeon of the applicant testified. His opinion was that due to the
severity of the 1999 injury fo the applicant's lower back and his deterioration over time,

the applicant was in his opinion permanently disabled from work as a corrections officer.
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called Dr. Christopher Calder. Dr. Calder had previously rendered an opinion in his
report that he did not believe that applicant was permanently disabled.

13.  He testified on September 10, 2013 that he had changed his mind and
that his present opinion was that the applicant is indeed permanently disabled from
corrections work and no reasonable medical procedure would correct the applicant's
problem.

14.  Dr. Calder in his testimony attributed the applicant's disability to the May

30, 1999 on the job incident.
MEDICAL OPINIONS

15.  All Doctors’ testimony including the physician who was called by the

Retirement System agréed that the applicant is indeed permanently disabled from

corrections work and that the disability is directly caused by the May 30, 1999 on the job

incident.

16.  There is no issue insofar as contrary medical opinions are concerned
because all of the physicians who have rendered final opinions in this matter agree that

the applicant is permanently disabled due to the May 30, 1999 on the job incident

CONCLUSION
17.  After due deliberation, it is my conclusion and determination that based
upon the fact that there is no disagreement insofar as whether the incident which

occurred on May 30, 1999 was an on the job incident caused by an inmate and the



[image: image6.jpg]medical déterminations are all consistent that the applicant is permanently disabled due
to the on the job incident.

18.  Itis my determination that the proof totally shows that the applicant has
sustained his burden of proving he is permanently incapacitated from performance of
his duties as a corrections officer as the result of an act of an inmate. Based upon this it
is my opinion that the applicant has proven that he is entitled to Accidental Disability
Allowance pursuant to RSSL § 507-a and the Performance of Duty Allowance pursuant
to RSSL § 507-b.

THEREFORE based upon the foregoing findings of facts and conclusions of law,
it hereby determined that the applicant’s application for disability allowances pursuant to

RSSL § 507-a and RSSL § 507-b is granted.

Respectfully submitted,

T

Hon. Arnold W. Proskin
Hearing Officer

Dated: Albany, New York
October 17, 2013




