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5). Dr. Patel noted that applicant had received extensive medical treatment to
correct these problems, including physical therapy, steroid injections, SI joint
injections, trochanteric injections, debridement of the hip joint, pain management
and chiropractic treatment. Despite the medical treatment, applicant continued to
have hip and back pain and “limited functional activities due to decrease in the
mobility of his lower back and hip.” (System Exhibit #4, p 5).

Dr. Patel concluded that applicant’s symptoms and the objective findings the
doctor found on examination (which included loss of lumbar lordotic curvature,
muscle spasm, non-responsive left ankie reflex, some restriction in the external
rotation of the left hip, x-rays showing spur formation in left hip, and the objective
testing results consisting of a MRI of left hip on 6/14/06 showing mild degenerative
joint disease, lumbar MRI on 8/25/06 showing mild degenerative disk changes at
L5-S1 with posterior annular tear and mild disc bulge, labral tear of left hip found
during left hip arthroscopy by Dr. Das on May 10, 2007) all were consistent with
the injuries of 1997 and 2006 and were the cause of his disability (System Exhibit
#4, pp 3-5).

In his report, Dr. Patel concluded that applicant could not “do heavy lifting,
climbing, frequent bending or running, and is suitable only for light duty that does
not require lifting more than 20 pounds...[and] | do not think further medical or
surgical treatments would correct his present condition. In my medical opinion, his
disability is permanent.” (System Exhibit #4, p 5).

Dr. Connoll

Board certified orthopedic surgeon Dr. Patrick Connolly examined the applicant on
January 22, 2010 at the request of the Retirement System. Dr. Connolly reviewed
the available medical records and took applicant’s history and conducted a
physical examination. Dr. Connolly’s impression was that applicant suffered from
degenerative disc disease and facet arthritis of the lumbar spine, post labral tear
and arthroscopic excision, and trochanteric bursitis (System Exhibit #4,p 7), but
he could not find any basis for applicant having disabling pain (T4, p 46,47).

Dr. Connolly found no evidence of a disabling condition (System Exhibit #4, pp
7-11; T4, p 21). He noted that applicant was 5’ 9” inches and weighed 220 pounds
(System Exhibit #4, p 10).

Dr. Connolly incorrectly determined that applicant worked for three months full duty
from October 23, 2007 to January 14, 2008. That is accurate only in a technical
sense because although listed as full duty for that period, he actually worked full
duty for approximately 3 days (T1, p 52). He also stated “there was no good
explanation of why he did not continue working after that date.” (System Exhibit
#4, p 7). He noted that applicant was on light duty “except for that 3 month period
of time” (System Exhibit #4, p 8).
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The records Dr. Connolly reviewed included the FTC performed on October 8,
2007, but did not include the second and third FTC. He also minimized the
significance of any FTC (T4, p 35).

Dr. Connolly speculated that applicant might not have the physical ability to work
as a firefighter because he was “out of shape” (System Exhibit #4, p 8) and “...so |
would say that when he was first a firefighter, | doubt very much that his body
mass index was the same as it is today. And perhaps that's the direction he should
go if he wants to go back to becoming a firefighter.” (T4, p 21,22).

Dr. Connolly speculated that applicant’s pain might simply be due to the aging
process “which is magnified when you are out of shape”, and further that applicant
“did not sustain a significant injury that would limit him from working as a
firefighter.” (T4, p 33). He stated that applicant might not have the physical ability
to perform his full duties because | think all of us, if we get out of shape enough,
are not able to do a lot of the activities that we currently do.” (T4, p 33).

CONCLUSIONS OF LAW
The applicant has the burden of proof (NYS Administrative Procedure Act, section

306 (1); Valerioti v New York State Comptroller, 186 A.D.2d 858 [Third Dept.,
1992]).

The Comptroller has exclusive authority to determine applications for retirement
allowances and benefits (RSSL section 74(b); Matter of Mancuso v Regan, 190
A.D.2d 948, [Third Dept.,1993]).

There is no obligation to give greater weight to the opinions of the treating
physicians than those of the independent medical examiners (English v McCall, 6
A.D.3d 923; Irish v McCall, 297 A.D.2d 895) and the Comptrolier and the Hearing
Officer have the authority to resolve conflicts in medical opinions and to credit the
testimony of one expert over another (Matter of Schine v Hevesi, 40 A.D.3d 1362).

The doctors who examined the applicant, both treating physicians and those
conducting an IME, all had similar objective physical examination findings except
Dr. Connolly, who found none. Doctors Fletcher, Das, Constantine, and Patel
reasonably concluded that given the applicant’s history, prior surgeries that failed
to fully resolve his issues, failed physical therapy, failed chiropractic treatment,
failed work hardening programs, continued objective physical findings, and
continued pain and disability, applicant was permanently disabled from performing
his full duties as a firefighter. In September of 2007, Dr. Belmonte concluded that
since treatment was sitill on-going, it was premature to speculate on permanency
(System Exhibit #4, p 49).
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Given the record as a whole, Dr. Connolly did not provide a reasonable
explanation for his conclusion that applicant was not disabled from performing his
firefighter duties. Also, his report and testimony were based in part on missing and
incorrect information. He did not review the final two Functional Capacity Tests.
He mistakenly assumed that applicant worked full duty for 3 months, and that he
went back to light duty without explanation. Without exploring the details of the
incident in March of 20086, he discounted the slip and fall on the ice as not likely to
result in permanent disability. His opinion appears to to be largely based on his
belief that applicant was overweight and out of shape. None of the other doctors
who examined applicant opined that if he lost weight, he would be able to return to
his full duties. The only other mention of a relationship between applicant’s weight
and his disability was that of Dr. Das, who noted in April of 2009 that losing about
23 pounds had helped, but “he still has pain deep inside his hip as well as some
trochanteric bursitis.” (System Exhibit #6).

Dr. Connolly’s opinion that the applicant was not permanently disabled is not
reasonable or rational when viewed by itself, nor in light of the record as a whole
(Matter of Danieu v DiNapoli, 77 A.D. 3d 1152) and is not credited.

The record contains credible reports by Doctors Fletcher, Das, Constantine
Belmonte and Patel. Their reports are articulate, rational, reasonable standing
alone, fact based, and reasonable when considered in light of the record as a
whole, and therefore are credited.

The appiicant has met his burden to establish that he is permanently incapacitated
for the performance of his full duties as a Firefighter.

Conclusion

The applicant has sustained his burden to prove that he is permanently disabled
by reason of the incident of March 23, 2006 while in the performance of his duties
as a firefighter.

The Application for Police and Fire Retirement for Disability Incurred in the
Performance of Duty is approved.

Dated: December 24, 2012 Aiusy G }j
Albany, New York M; Y
‘f L £

Michael C. Eidens
Hearing Officer

Exhibits received in evidence and reviewed:
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System Exhibit #1:
System Exhibit #2:
System Exhibit #3:
System Exhibit #4:

System Exhibit #5:
System Exhibit #6:

Applicant A:
Applicant B:

Designation of Hon. Michael C. Eidens as Hearing Officer dated
October 2, 2007

Application for Police & Fire Retirement for Disability Incurred in
Performance of Duty filed October 30, 2008

Determination of Retirement System dated March 2, 2010
denying Application for Police & Fire Retirement for Disability
Incurred in Performance of Duty Determination

Applicant’s Medical Records; 162 pages

Retirement System letter to Attorney Thomas J. Jordan; 3 pages
Additional Medical Records of applicant; 12 pages

Photograph
Photograph
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NEW YORK STATE AND LOCAL POLICE AND FIRE RETIREMENT SYSTEM

v

In the Matter of the Appiication
of

CHARLES W. CHARBONNEAU
Reg. No.: 0A78173-2
H.C. No.: 10-0279

Pursuant to Section 374 of the Retirement and Social Security Law
for a Hearing and Redetermination

This document constitutes the final determination of the Deputy Comptroller of
the New York State and Local Police and Fire Retirement System pursuant to
designation by the State Comptroller.

Hearings having been conducted in the above-entitled matter on May 1, 2012 in
Binghamton, New York with the HONORABLE MICHAEL C. EIDENS presiding as
Hearing Officer, with the applicant, CHARLES W. CHARBONNEAU, having appeared in
person and by THOMAS J. JORDAN, his Counsel, and the NEW YORK STATE &
LOCAL POLICE AND FIRE SYSTEM having appeared by ROBERT COUGHLIN, ESQ.,
Counsei, DANA RIELL, ESQ., of Counsel, and all the evidence taken and introduced
having been read and considered,;

NOW, after due deliberation, the Deputy Comptrolier of the New York State and
Local Police and Fire Retirement System accepts the Findings and Conclusions of the
Hearing Officer as attached, and

IT IS DETERMINED AND DIRECTED that the application of CHARLES W.
CHARBONNEAU for Performance of Duty Disability Retirement is APPROVED.

Dated at Albany, New York, this %}, day of January, 2013.;

D W

Thomas Nitido
Deputy Comptroller
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NEW YORK STATE AND LOCAL RETIREMENT SYSTEMS

In the Matter of the Application of

CHARLES W. CHARBONNEAU
Reg. No.: 0A78173-2
H.C.: 10-0279

Pursuant to Section 74 or 374 of the Retirement and
Social Security Law for a hearing and re-determination.

A hearing was held in the above entitied matter on April 27, 2011in Albany, New
York with the Hon. Michael C. Eidens presiding as Hearing Officer, the applicant having
appeared in person and with his counsel, Thomas J. Jordan, Esg. and the New York
State and Local Retirement System having appeared by Robert Coughlin, Esq., its
counsel, Dana Riell, Esq., of counsel; and

A further hearing was held on October 19, 2011 in Albany, New York with the
Hon. William H. Keniry presiding as Hearing Officer, the applicant having appeared in
person and with his counsel, Thomas J. Jordan, Esq. and the New York State and Local
Retirement System having appeared by Robert Goughlin, Esq., its counsel, Patricia G.
Suter, Esqg., of counsel; and

Afurther hearing was held on February 15, 2012 in Poughkeepsie, New York with
the Hon. Joseph D. Saccoman presiding as Hearing Officer, the applicant having
appeared in person and with his counsel, Thomas J. Jordan, Esq. and the New York
State and Local Retirement System having appeared by Robert Coughlin, Esq., its
counsel, Dana Riell, Esq., of counsel; and

A further hearing was held on July 6, 2012 in Albany, New York with the Hon.
Michael C. Eidens presiding as Hearing Officer, the applicant having appeared in
person and with his counsél, Thomas J. Jordan, Esq. and the New York State and Local
Retirement System having appeared by Robert Coughlin, Esq., its counsel, Dana Riell,
Esq., of counsel;

The issues to be determined are (1) whether the applicant is permanently
incapacitated from performing his duties; and if so, (2) whether the disability was
incurred in the performance of his duties as a firefighter by the incident on April 14, 1997
or March 23, 2006. The Retirement System submitted a Memorandum Of Law dated
September 19, 2012 and the applicant’s counsel submitted a Memorandum Of Law
received on September 18, 2012.

References to T1 are to the transcript of the hearing on April 27, 2011; references
to T2 are to the transcript of the hearing on October 19, 2011; references to T3 are to
the transcript of the hearing on February 15, 2012; references to T4 are to the transcript
of the hearing on July 6, 2012.

Now, all of the evidence presented having been taken and introduced and having
been read and considered, and after due deliberation, the Hearing Officer finds as
follows:
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FINDINGS OF FACT

The applicant is employed as a professional firefighter by the City of Cohoes and
has been so employed for over seventeen (17) years (T1, p 34).

On October 30, 2008, the City of Cohoes filed an Application for Police and Fire
Retirement for Disability Incurred in the Performance of Duty pursuant to RSSL
363-c on behalf of the applicant in which it was alleged applicant was permanently
disabled as a result of injuries incurred in the performance of duties on April 14,
1997 and March 23, 2006 (System Exhibit #2).

By determination dated March 2, 2010, the Retirement System disapproved the
-application on the basis that the applicant was not permanently disabled from
performance of his duties (System Exhibit #3).

The applicant filed a timely request for a hearing and re-determination with respect
to the application (Retirement System Memorandum of Law, p 2) and hearings
were held on April 27, 2011, October 19, 2011, February 15, 2012 and July 6,
2012.

The issues to be determined are (1) whether the applicant is permanently
incapacitated from performing his full duties; and if so, (2) whether the disability
was incurred in the performance of his duties as a firefighter by the incident on
April 14, 1997 or March 23, 2006.

Applicant’s job duties as a firefighter are set forth in the Civil Service job
description (System Exhibit #4, p 12). Firefighters with the City of Cohoes are also
required to respond to emergency medical service calls (T1, p 34). Typical job
activities include driving fire engines and ladder trucks, pulling hose, hooking up
fire hydrants, cutting holes in roofs, putting ladders up, ice and swift water rescue,
litting patients into ambulances, rope rescue, and carrying generators and other
equipment (T1, p 34,35,54). The gear worn by firefighters weighs approximately
80 pounds (T1, p 54).

Performance of Duty Disability: A member shall be entitied to a performance of
duty disability retirement if, at the time application therefore is filed, he is physically
or mentally incapacitated for performance of duty as the natural and proximate
result of a disability not caused his own willful negligence sustained in such service
and while actually a member of the ... retirement system (RSSL section 363-c(b)

(1.

Incident of April 14, 1997

On April 14, 1997, applicant responded to a fire call and hurt his back and lower
back while lifting a large hose (System Exhibit #2; T1, p 37). He sought medical
treatment and was out of work for several days. The pain was completely gone
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within several weeks (T1, p 37; System Exhibit #4, p 3). He returned to full duty
and worked as a firefighter for the next 9 years (T1, p 37,38).

Applicant fully recovered from this injury (T1, p 37,38).

March 23, 2006

On March 23, 2006, the applicant responded to a fire call. As he was attempting to
lift and move a heavy fire hose that had partially frozen to the ground, he slipped
on the ice and his legs “did almost like a split on the ice” and he twisted his back
and hip as he fell to the ground (T1, p 47). He felt immediate pain in his lower
back, hip and groin area and applied ice to the area and then went to the hospital
for medical treatment several hours later (T1, p 47,48). He was given anti-
inflammatories and muscle relaxers, checked for a hernia, and taken out of work
until he saw his primary physician (T1, p 48).

Medical Proof

Applicant’s primary physician examined him and referred him to Dr. Mirza to
determine if applicant had a hernia (T1, p 49). Dr. Mirza examined him and
referred him to Dr. Frederick Fletcher (T1, p 49).

Dr. Fletcher

Board certified orthopedic surgeon testified on behalf of applicant. He treated
applicant over a six year span beginning on June 14, 2008, three months after he
was injured. Applicant was then on light duty after being taken out of work by his
primary care physician. Applicant reported no prior history of injury to his hip or
lower back. An MRI was performed on June 29, 2006 (T3, p13). Dr. Fletcher
proscribed a cortisone injection on July 7, 2006 and a sacroiliac joint injection on
August 3, 2006 which provided no significant relief (T3, p 15). Another MRI was
performed on February 15, 2007 and then he received another hip injection on
March 16, 2007 (T3, p 20).

On September 1, 2010, Dr. Fletcher found that applicant’s left hip range of motion
had further decreased, and that he needed surgical hip resurfacing, which he
performed on December 2, 2010 (T3, p 23). Later, x-rays revealed that the implant
was in good position but applicant continued to have pain (T3, p 23).

Dr. Fletcher testified that applicant is “a hundred percent disabled from doing his
job as a firefighter....this was caused by his injury that occurred on the job in March
of '06.” (T3, p 25).

Dr. Shankar Das
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Orthopedic surgeon Dr. Shankar Das began treating applicant on April 16, 2007
upon referral by Dr. Fletcher. Dr. Das noted that the MRI of the lumbar spine was
consistent with an annular tear, but the MRI of his left hip did not reveal a definitive

. tear. He noted that the applicant had persistent difficulty with his left hip with

mechanical symptoms (System Exhibit #4, p 132). He also noted that based upon
the short term effectiveness of the hip injections, and the x-rays which showed
some calcification and mild degenerative changes, and the fact that all other
freatment had failed, left hip arthroscopy, labral debridement and chondroplasty as
needed should be scheduled for applicant (System Exhibit #4, p 44).

On May 10, 2007, Dr. Das performed arthroscopic surgery on applicant’s left hip.
During the surgery, Dr. Das found that the applicant had significant left hip superior
labral detachment/tear and chondral wear of the acetabulum, with delamination of
the cartilage (System Exhibit #4, p 132,133).

After applicant’s arthroscopic surgery, his condition began to improve. Applicant
requested and Dr. Das released him to try full duty. However, after only a few days
of full duty work, his discomfort increased and he remained out of work and used
accumulated sick and vacation time for the balance of the period he was listed at
full duty (T1, p 52). Applicant actually worked full duty for only a few days (T4, p
52).

In his Primary Physician’s Statement, Dr. Das stated on January 26, 2009 that
[after the surgery, physical therapy, work hardening and light duty work] the
applicant had limitation in flexion and rotation of his hip, weakness to resisted
flexion and extension, and due to this and his lower extremity strength, he was
“unsafe to return to his regular duty as a firefighter...” (System Exhibit #4, p 92).
Dr. Das stated that applicant’s problems began March 23, 2006 and that he was
permanently disabled from performing the duties of a firefighter (System Exhibit
#4,p 90,91).

On April 24, 2009, Dr. Das saw applicant for follow-up treatment on his hip and
noted he continued to have difficulties and that although he had lost about 23
pounds, which had helped, “he still has pain deep inside his hip as well as some
trochanteric bursitis” and proscribed additional injections (System Exhibit #6).

Dr. Barry Constantine

Independent medical examinations of applicant were conducted by orthopedic
surgeon Dr. Barry Constantine on April 24, 2006, September 6, 2006, March 30,
2007, January 26, 2008 and July 23, 2008. In his report based upon each of these
five examinations over a span of more than two years, Dr. Constantine made
objective physical findings (System Exhibit #4, pp 157-160,153-156,149-152,
136-140,145-148). After the first four examinations, he stated that based upon the
physical findings and applicant’s history and medical records, applicant could only
work light duty (System Exhibit #4, p 140).
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On January 26, 2008, Dr. Constantine noted that applicant weighed 199 pounds.
He concluded that applicant was unable to work full duty, and if he did return to full
duty, “the chance of further injury would be significant” (System Exhibit #4, p 139).

When he examined applicant on July 23, 2008, Dr. Constantine noted that his
condition had improved and he agreed with Dr. Das that if the functional capacity
evaluation (FCE) he recommended indicated that applicant could work at a heavy
physical demand level, then he could return to normal firefighter duties (System-
Exhibit #4, p 148).

The FCE was performed on July 25, 2008 and the result was that applicant did not
have the required physical ability to return to regular duty work as a
Firefighter...” (System Exhibit #4, p 144).

After he reviewed the FCE report, Dr. Constantine issued another report on August
21, 2008 in which he stated that “Based upon the findings of the Functional
Capacity Evaluation and the longevity of [applicant’s] symptoms, in my medical
opinion he remains unable to return to his normal occupational duties as a
Firefighter and it is extremely unlikely he will ever be able to do so.” (System
Exhibit #4, p 141).

Dr. Dominie Belmonte

Dr. Belmonte conducted independent medical examinations of applicant on March
20, 2007, September 1, 2006, and on September 19, 2007 and issued a report
after each examination (System Exhibit #4, pp 50-52,53-56,47-49). Dr. Belmonte
noted that on September 19, 2007 applicant weighed 211 pounds. The doctor
concluded that as of September 19, 2007, which was before the first FCE, he
could perform light duty work, but it was too early to tell if he was permanently
disabled from his full duties as a firefighter because he was still in active treatment
(System Exhibit #4, p 49).

On September 1, 2006, Dr. Belmonte found clicking sounds with range of hip
motion and defects in range of motion in all directions (System Exhibit #4, p 55).
On March 20, 2007, the doctor found diffuse spasm over the left lumbar paraspinal
musculature, defects in range of spinal motion in all directions, and mild restriction
in left hip internal rotation (System Exhibit #4, p 51). On September 19, 2007, Dr.
Belmonte found restriction in right lateral flexion of applicant’s back, some
prominence of the iliotibial [tendon] band, and a shortened stride on his left side
(System Exhibit #4, p 48).

FTC and Work Hardening

At the direction of Dr. Das, applicant had a Functional Capacity Evaluation
performed by Physical Therapist Jay Peacock on October 27, 2007. Mr. Peacock
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found applicant had “gross pelvis asymmetry...significant restriction of IT Band, hip
flexor, hamstring and piriformis musculature...and left low back paraspinal low
back spasm.” (System Exhibit #4, p 101). Despite these objective findings, Mr.
Peacock determined that applicant gave consistent effort during testing, and was
able to work at a very heavy level (System Exhibit #4, p 101). Mr. Peacock
concluded that the applicant might benefit from Work Hardening to address his
lumbar pelvic dysfunction and hip strength, and that he had a very good prognosis
to return to full duty work as a firefighter (System Exhibit #4, p 101,102).

Applicant began a work hardening program with Physical Therapist Michelle
L’'Hommedieu in November 2007 which consisted of stretching, strengthening the
hip, back and cardiovascular activities 3 times per week for 8 months until July 25,
2008 (T4, p 15; System Exhibit #4, p 98,103,104).

On July 25, 2008, PT L'Hommedieu conducted a second FCT on applicant and
found he continued to have pelvic asymmetry, a positive long sit test on the left
side, significant muscle tightness in all left hip muscles, and his gait showed a
decreased push off on the left side (System Exhibit #4, p 143). She concluded
that he could work at a medium level and despite physical therapy and chiropractic
care, he was limited “in functional activities due to decrease in hip flexibility and
lower extremity strength. He currently does not demonstrate the required physical
demands to return to regular duty work as a firefighter...” (System Exhibit #4, p
144).

Applicant continued the work hardening program with PT L’'Hommedieu proscribed
by Dr. Das until he requested another FCT, which she did on November 26, 2008
(T4, p 20,21). She found that he had lost strength since his prior FCT, and
continued to have pelvic asymmetry, a positive long sit test on the left side,
decreased muscle tightness in all left hip muscles due to injections he received,
and his gait showed a decreased push off on the left side (System Exhibit #6).
She determined that applicant was able to work only at a light level, and was
unable to safely return to full duty as a firefighter (System Exhibit #6; T4, pp
22-25).

Dr. Patel

Orthopedic surgeon Dr. Shashi D. Patel conducted an IME of applicant at the
request of the Retirement System on August 10, 2009. Dr. Patel took a complete
medical history, reviewed applicant’s extensive medical records, and conducted a
physical examination in which he noted that applicant weighed 205 pounds, and
issued a report dated August 10, 2009 (System Exhibit #4, pp 2-6).

Dr. Patel found that applicant was permanently disabled. He determined that the
physical examination revealed “he is suffering from chronic lumbar and left hip
pain secondary to spondylosis, disc bulges, trochanteric bursitis, Sl joint
dysfunction and early degenerative arthritis of the left hip.” (System Exhibit #4, p




