STATE OF NEW YORK

PUBLIC EMPLOYMENT RELATIONS BOARD

_________________________________________
In the Matter of Arbitration Between
TOWN OF BETHLEHEM
Employer,

PERB CASE NOS. A2009-094 & A2009-095
- and -

BETHLEHEM POLICE BENEVOLENT ASSOCIATION 

(CONTRACT– CALL BACK & 

DISCIPLINE- OFFICER CHRISTOPHER HUGHES),

Employee Organization.

_________________________________________
Before: Deborah A. Sabin, Esq., Arbitrator

 ARBITRATOR’S OPINION AND AWARD

Appearances:

MICHAEL J. SMITH, ESQ., for Employer

THOMAS J. JORDAN, ESQ. for Employee Organization
The undersigned was duly designated as the Arbitrator pursuant to the selection of the Parties and in accordance with the procedures of the New York State Public Employment Relations Board (PERB).
 A hearing was conducted by me on October 6, 2009 in Delmar, New York. Appearing before me was Michael J. Smith, Esq., on behalf of the Employer, and Thomas J. Jordan, Esq. on behalf of the Employee Organization. The Parties were in all respects accorded a full and fair hearing, including the right to present oral argument, oral and written evidence and to examine and cross-examine witnesses. Post-hearing briefs were filed by both parties.
ISSUES
The issues as stipulated to by the parties are:

1. Is Police Officer Christopher Hughes entitled, pursuant to §6.8(A) of the collective bargaining agreement, to four hours pay for the Mother’s Day Race on May 10, 2007?

2. If so, what shall the appropriate remedy be?

3. Is Police Officer Christopher Hughes guilty of any of the charges proffered against him in the Notice of Discipline dated May 22, 2009?

4. If so, what shall the appropriate penalty be?

FACTS

The relevant provisions of the January 1, 2008 - December 31, 2011 collective bargaining agreement between the Town of Bethlehem (Town) and the Town of Bethlehem Police Benevolent Association (PBA) are set forth below. 
Article 3, Grievances and Arbitration, §3.5 (E) and Article 6, Compensation, §6.8(A) and (B) provide, in pertinent part:

3.5 Arbitration Procedure
E.  The arbitrator shall have no power to add to, subtract from or modify the provisions of this Agreement in arriving at a decision of the issue presented, and his or her decision shall be confined solely to a determination of whether the claimed violation of the Agreement has occurred. Should the Town or the Union contend in any arbitration proceeding that the grievance is not subject, in whole or in part, to arbitration pursuant to this Article, the arbitrator shall be required, upon request of such party, to rule upon the question of arbitrability in advance of receiving evidence upon any other issue. The decision and award of the arbitrator shall be final and binding upon both parties.

6.8 Recall
A. Any member who is recalled to duty after having completed his or her tour of duty and returned home shall receive four hours compensation and shall be credited with having worked four hours recall whether he remains the duration of the four hours or not, or shall be paid the longest period of time he remains, whichever is greater. 
B.  Any member recalled to duty on a Vehicle and Traffic matter after having completed his or her tour of duty and returned home to appear in Town Court in the Town of Bethlehem shall receive four hours compensation and shall be credited with having worked four hours recall whether he remains the duration of the four hours or not, or shall be paid the longest period of time he remains whichever is greater.
With respect to the disciplinary grievance, the relevant provisions are found in Article 22, Discipline, §§22.2 (A) and 22.2 (I) of the collective bargaining agreement, which provide, in pertinent part:

22.2 Disciplinary Procedures
A.  Discipline shall be imposed only for just cause. Where the Employer seeks the imposition of a loss of leave credits or other privilege, written reprimand, fine, suspension without pay, reduction in grade, or dismissal from service, notice of such discipline shall be made in writing and served, in person, or by registered or certified mail, upon the employee. The conduct for which discipline is being imposed and the penalty proposed shall be specified in the notice. The notice served on the employee shall contain a detailed description of the alleged acts and conduct including reference to dates, times and places, and if the Employer claims that the employee has been charged with a crime for the alleged acts, the notice must identify the specific section of the Penal Law or other statute which the Employer claims the employee has been charged with violating, if known by the Employer. The employee shall be provided with two copies of the notice which shall include the statement, “You are provided two copies in order that one may be given to your representative. Your Union representative is the Town of Bethlehem Police Benevolent Association.” 

I.  Disciplinary arbitrators shall confine themselves to determinations of guilt or innocence and the appropriateness of proposed penalties. Disciplinary arbitrators shall neither add to, subtract from nor modify the provisions of this Agreement. The disciplinary arbitrator’s decisions with respect to guilt or innocence, penalty, or probable cause for suspension, pursuant to Section 22.4 of this Article, shall be final and binding upon the parties, and the disciplinary arbitrator may approve, disapprove or take any other appropriate action warranted under the circumstances, including, but not limited to, ordering reinstatement and back pay for all or part of the period of suspension. If the disciplinary arbitrator, upon review, finds probable cause for the suspension, he may consider such suspension in determining the penalty to be imposed.

Both cases involve Christopher Hughes, a police officer employed by the Town. As the bargaining representative of all police officers employed by the Town, the PBA processed both grievances to arbitration.  
A few days prior to May 10, 2009, Officer Hughes was asked by Sergeant James Kerr if he wanted to work on May 10, 2009 to help staff a special detail for the Town’s annual Mother’s Day Race.  Officer Hughes asked when the detail was likely to finish as he had a personal commitment which would require him to leave by 10:30 a.m. Sergeant Kerr told Officer Hughes that he would probably be done by then. Officer Hughes then agreed to work the special detail on Sunday, May 10, 2009, a day he would have regularly been scheduled to work but for which he had switched with another police officer. Police Officer Adam Cobb was present in the squad room during the conversation between Officer Hughes and Sergeant Kerr. He confirmed that Sergeant Kerr told Officer Hughes that he would be finished by 10:30 a.m. Sergeant Kerr did not recall the exact details of his conversation with Hughes, but stated that the special detail for the Mother’s Day Race was scheduled for 8:00 a.m. to 12:00 p.m. on May 10, 2009 and that officers could leave when the detail was finished even if it was less than four hours.
On the morning of May 10, 2009, Officer Hughes reported for the special detail at 8:00 a.m. While in the locker room, getting ready to change into his uniform, he learned from another police officer that the races were not commencing at 9:00 a.m., as he had believed, but were scheduled to start at 10:00 a.m. Still in his civilian clothes, Officer Hughes went to the squad room and made inquiry of Sergeant Robert Markel, the officer in charge, as to the start time of the race. Sergeant Markel informed Hughes that the detail was from 8:00 a.m. to 12:00 p.m. and that the first race would start at 10:00 a.m. Officer Hughes advised Sergeant Markel that Sergeant Kerr had told him that the race would begin at 9:00 a.m.
  He also told Sergeant Markel that he had a family commitment and would not be able to work the detail if he was not going to be able to leave by 10:30 a.m. Officer Hughes then left the room to call his wife to see if their plans could be changed.  When Officer Hughes thereafter informed Sergeant Markel that he had been unable to reach his wife, Sergeant Markel told him he would try to find a replacement. He was able to contact Officer Cobb who came in to work the special detail. Officer Hughes left the police station around 8:30 a.m., without donning his uniform and without working the special detail.
The next day, Officer Hughes submitted a request for four hours of pay pursuant to §6.8(A) of the collective bargaining agreement. Sergeant Kerr did not sign the request. It was thereafter submitted to Lieutenant Heffernan. He questioned Sergeant Kerr who said he did not sign the request because Officer Hughes had not worked the detail. The Lieutenant asked PBA President, Police Officer Scott Anson, if Officer Hughes had submitted the request by mistake. Officer Anson told him that Officer Hughes was seeking payment pursuant to §6.8(A) of the collective bargaining agreement. Because the request for four hours pay was not verified by Sergeant Kerr, Lieutenant Heffernan denied it in an e-mail to Officer Hughes, dated May 15, 2009. The basis given for the denial was: “At your request you were excused and Off. Cobb reported for duty.”
The PBA presented evidence of other unit employees receiving recall pay pursuant to §6.8(A) of the collective bargaining agreement. On one occasion, Retired Police Detective Christopher Bowdish was called to work overtime. He dressed, left his house and was en route to the station when he was called out of service. Detective Bowdish requested and received recall pay for four hours even though he was only in service for a few minutes. Another situation involved Officer Anson, who sought recall pay when he appeared at traffic court only to find that the trial he appeared for had been cancelled. He received the four hours of pay and was not disciplined for seeking the pay or questioning the Department’s initial denial of his request. Officer Cobb was called into service on May 10, 2009, to work the Mother’s Day Race special detail after Officer Hughes advised Sergeant Markel that he would not be available past 10:30 a.m. Officer Cobb requested and was paid four hours, even though he did not report until 8:30 a.m.. 
Officer Hughes researched the interpretation of §6.8(a) before he filed his grievance. He spoke with Detective Bowdish about his recall incident. Officer Hughes also mentioned Detective Hornich who has a pending grievance regarding overtime. Detective Hornich was allegedly skipped over for an overtime assignment. He sought recall pay because he alleged that seniority entitled him to have received an overtime assignment he did not receive. Based on his research, Officer Hughes filed the grievance form on May 15, 2009. It was submitted by President Anson to the Town on May 22, 2009. In his grievance, Officer Hughes claims that:
On Sunday May 10, 2009, Officer Christopher Hughes was recalled to the station @ 8:00 a.m. to work the Mother’s Day Race.

On May 15, 2009, Officer Hughes received an e-mail from Sgt. Markel @2:23 p.m. stating that his request to be paid for overtime on May 10, 2009 0800-1200 has been denied.

Section 6.8 Recall, Sub A, states, ”Any member who is recalled to duty after having competed his or her tour of duty and returned home shall receive four hours compensation and shall be credited with having worked four hours recall whether he remains the duration of the four hours or not…”

On May 22, 2009, Police Chief Louis G. Corsi instituted disciplinary charges against Officer Hughes, charging misconduct by making a false claim for overtime pay, filing a false instrument and filing a false report. The Town alleges in the Notice of Discipline that because Officer Hughes did not work the Mother’s Day Race special detail or perform any services for the Town that day, he made a false claim for overtime pay. The Town further alleges that Officer Hughes filed a false instrument when he filed his claim for overtime pay because he knew he was not entitled to be paid for time he falsely claimed he had worked. Finally, in the Notice of Discipline, the Town alleges that Hughes filed a false report by submitting a claim for overtime pay on an official Police Department form, for time he had not worked and for which he was claiming that he had worked. The penalty sought by the Town is suspension for 30 days without pay. 
The PBA thereafter filed a disciplinary grievance so that the imposition of the penalty was held in abeyance pending the outcome of this arbitration.
EMPLOYER’S POSITION

The Town argues that as a member of a police department, a quasi-military organization, Officer Hughes is subject to strict discipline. It is the Town’s position that Officer Hughes filed the contract grievance disputing the denial of recall pay for the Mother’s Day Parade special detail to “cover” himself in the disciplinary charges he knew were pending or going to be filed soon after the denial of his request for recall pay. The Town asserts that “[t]he denial of the contract grievance does not resolve the Department’s determination that disciplinary action was also necessary.”

Pursuant to Article 22 of the collective bargaining agreement, the parties have substituted a contractual disciplinary procedure for the provisions of Civil Service Law (CSL) §75. Therefore, the Towns argues, the parties have agreed that the statutory standard that discipline only be imposed for “misconduct” or “incompetency” has been substituted by the contractual standard that “discipline be imposed only for ‘just cause’”.  Because the recall provisions of the collective bargaining agreement do not cover the payment sought by Officer Hughes, the Town argues that his filing of the request for payment was misconduct because he knew that he was not entitled to four hours pay when he had failed to work the Mother’s Day Race special detail. The Town asserts that Officer Hughes filed the contract grievance after his request for pay was denied in an attempt to justify his payment request and avoid discipline for an intentional wrong-doing.
Finally, the Town argues that §6.8(A) does not apply to special details, especially when a police officer signs up for a special detail and then does not, by his own choice, work the special detail. The Town asserts that the examples pointed to by the PBA do not support its grievance because those incidents all involved actual recalls and not special details. Therefore, the Town argues that the contract grievance is without merit.
EMPLOYEE ORGANIZATION’S POSITION

The PBA argues that  §6.8(A) of the collective bargaining agreement was violated when the Town refused to pay Officer Hughes four hours of pay for the special detail on May 10, 2009. The PBA argues that the past practice between the parties is to treat recall, overtime and special details the same way. Section 6.8(A) provides for a minimum of four hours overtime pay regardless of how long the recall lasts. It is the PBA’s position that the Town has, in the past, paid the four hours minimum pay regardless of whether the police officer worked overtime, a special detail or a recall assignment, especially in situations like those involving Detective Bowdish and Officer Anson, where administrative error was a factor in the officer not actually working the four hours for which he sought payment.

The PBA further asserts that the disciplinary charges were filed by the Town against Officer Hughes in retaliation for his filing of the a grievance disputing the Town’s refusal to pay him for four hours for the Mother’s Day Race special detail on May 10, 2009. The PBA points to §22.2 (A) of the parties’ collective bargaining agreement which requires that the Town establish “just cause” for the imposition of discipline. The standard
 was not met by the Town, the PBA argues, because no warning was given to Officer Hughes, there is no work rule governing the filling out of overtime request forms, the Town did not conduct an investigation into the incident, the Town did not apply discipline evenhandedly and the penalty sought is excessive in relation to the seriousness of the offense charged. Therefore, the disciplinary charges must be dismissed.
DISCUSSION

A2009-094

The PBA contends that the Town violated §6.8(A) of the collective bargaining agreement by failing to compensate Officer Hughes for the Mother’s Day Race special detail on May 10, 2009. The Town contends that Officer Hughes is not entitled to recall pay because he did not work the special detail for which he had signed up and that his failure to work the detail was not due to administrative error.
The record establishes that Sergeant Kerr told Officer Hughes that he would probably be finished with the Mother’s Day Race special detail by 10:30 a.m. even though the detail was a four-hour detail, from 8:00 a.m. to 12:00 p.m. on May 10, 2009. Officer Hughes and Officer Cobb had a clear recollection of Officer Hughes’ conversation with Sergeant Kerr, while Sergeant Kerr did not.
Clearly, Officer Hughes was under the impression that the special detail for the Mother’s Day Race, while scheduled from 8:00 a.m. to 12:00 p.m., would be completed by 10:30 a.m. so as to allow him to fulfill the personal commitments he had later that morning. Officer Hughes timely arrived at the police station to work the special detail. It was not until he was preparing to change into his uniform that he became aware that he might not be able to leave by 10:30 a.m. He questioned Sergeant Markel, discovered that he was either mis-informed or mistaken about the dismissal time for the detail, and told Sergeant Markel he could not work the detail if he was not going to be released from service until 12:00 p.m. Sergeant Markel then recalled Officer Cobb, pursuant to §6.8(A) of the collective bargaining agreement. Office Hughes left the station without changing into his uniform or performing any duties associated with the special detail.

In support of Officer Hughes claim for recall pay, the PBA points to several examples where members of the unit received the minimum four hours of pay even though they did not work for four hours. Officer Cobb was recalled on May 10, 2009 to work the detail Officer Hughes could not work and received four hours pay even though he worked slightly less than four hours. Detective Bowdish was recalled and was on his way to the station when he was informed that there was no longer a need for his presence. He returned home but still received four hours recall pay pursuant to §6.8(A). Officer Anson was scheduled to appear in traffic court but, when he arrived, discovered that the matter for which he was appearing had been cancelled. Nonetheless, Office Anson was paid for four hours though he was not at court for that amount of time.
 On the basis of these incidents, President Anson stated that the practice is that a police officer gets paid for four hours if he shows-up for a detail, any detail.
Section 6.8 deals specifically with compensation of officers who are recalled for duty after their shift has ended or for Vehicle and Traffic Court appearances. This section of the collective bargaining agreement does not mention compensation for special details, which are signed up for in advance of the detail. It is well-settled that where certain items are specified in detail in a contract, other items of the same general character relating to the same matter are generally held to be excluded.
 While the conduct or the established past practice of the parties may be evidence of what is intended by them with respect to ambiguous or uncertain contract terms, it is well-settled that “[p]rior acts cannot be used to change the explicit  terms of a contract.”
 The terms of §6.8(A) are clear and unambiguous.  Special details are specifically not covered by this section of the collective bargaining agreement. 

The PBA asserts that, notwithstanding the clear language of §6.8, the parties have by past practice developed a common understanding of its meaning that includes compensation for special details. Even were I to consider the examples of past practice provided by the PBA, as the Town points out, not one of them involve special details, for which a police officer signs up in advance. Detective Bowdish, Officer Cobb and Officer Anson were all involved in recall or court appearance situations, specifically covered by §6.8. There have apparently been no previous instances between the parties where a police officer volunteered for a special detail, arrived for the special detail, did not to work the detail and received recall pay pursuant to §6.8(A) of the collective bargaining agreement.
The evidence submitted by the PBA shows only that the Town has a practice pursuant to §6.8 of paying police officers who are recalled to duty even if they do not work because they are called off the assignment before they perform any duties or appear for a Traffic Court case that is adjourned or cancelled. No evidence was provided by either party of any practice with respect to §6.8 compensation when a police officer signs up for a special detail and is thereafter unable or unwilling to work the detail. 
The PBA also argues that when a police officer is unable to work a special detail due to an administrative error - here Sergeant Kerr’s assurance that Officer Hughes would be able to leave by 10:30 a.m. on May 10, 2009 - he is paid for reporting for the detail, the same as Detective Bowdish and Officer Anson. However, the duty assignments that Detective Bowdish and Officer Anson were paid for are specifically provided for in §6.8, special details are not. The PBA has failed to establish a clear past practice with respect to recall pay for special details. 
I find and conclude, therefore, that Officer Hughes was not entitled to compensation for the Mother’s Day Race special detail on May 10, 2009, pursuant to §6.8(A) of the collective bargaining agreement or any past practice arising thereunder.
A2009-095

I turn now to the Notice of Discipline issued to Officer Hughes by the Town on May 22, 2009, charging him with misconduct for filing a request for payment pursuant to §6.8(A) of the collective bargaining agreement  for working the Mother’s Day Race special detail on May 10, 2009.

Article 22 of the collective bargaining agreement provides that discipline may be imposed for just cause only. The “just cause” standard has been described as:

intended to include those things for which employees have traditionally been fired. They include the traditional causes of discharge in the particular trade or industry, the practices which develop in the day-to-day relations of management and labor and most recently they include the decisions of courts and arbitrators. They represent a growing body of “common law” that may be regarded either as the latest development of the law of “master and servant” or, perhaps more properly as part of a new body of common law of “Management and labor under collective bargaining agreements.” They constitute duties owed by employees to management and, in their correlative aspect, are part of the rights of management. They include such duties as honesty, punctuality, sobriety, or conversely, the right to discharge for theft, repeated absences or lateness, destruction of company property, brawling and the like. Where they are not expressed in posted rules, they may very well be implied, provided they are applied in a uniform, non-discriminatory manner.

While not disputing the “just cause” standard for discipline in the collective bargaining agreement, the Town also argues that police officers are subject to strict discipline as members of a quasi-military organization
 and that the Town has the obligation to maintain uncompromised integrity within the ranks.
 The language of §22.2 (A) of the collective bargaining agreement, however, does not include these additional considerations and therefore, my decision must be limited to whether the Town has established that it had “just cause” in issuing the Notice of Discipline to Officer Hughes.
It is the Town’s position that Hughes knew he was not entitled to compensation pursuant to §6.8(A) of the collective bargaining agreement for the Mother’s Day Race special detail because special details were not covered by that provision and Hughes had not worked any portion of the special detail. The Town also argues that because Hughes had recently been charged with improper use of sick leave and improper interaction with a superior officer, he acted intentionally to “job” the system. Because he acted intentionally in submitting a groundless claim for pay, the Town asserts it had “just cause” in disciplining Officer Hughes.
The PBA argues that Officer Hughes violated no work rules and followed accepted past practice by filing the request for compensation pursuant to §6.8(A) for the Mother’s Day Race special detail. The PBA points to similar requests for payment submitted by Detective Bowdish, Officer Anson and Officer Cobb in support of its claim that Officer Hughes was following established practice for payment for a recall assignment.
I have determined, infra, that §6.8(A) of the collective bargaining agreement does not, by its clear and unambiguous terms, cover special details. Further, I have found that there is no established past practice between the parties that alters the clear terms of the collective bargaining agreement. Finally, I have found that there have been no prior incidents with respect to recall payment when a police officer reports for, but does not work, a special detail.

However, I do not find that the Town has established that Officer Hughes knew that there was no support for his §6.8(A) claim and intentionally filed a request for compensation for which he knew he was not entitled. The Town did not point to any provisions in the collective bargaining agreement that address compensation for special details. The Town presented no evidence of a similar situation where a police officer signed up for a special detail, reported for the detail, thereafter did not perform the assignment, either by choice or due to administrative error, and did not seek or receive compensation pursuant to §6.8(A) of the collective bargaining agreement. 

The record clearly shows that the PBA in the person of President Anson believed that Officer Hughes was entitled to the compensation sought. The record also establishes that other members of the police force believed that the provisions of §6.8 covered compensation for working special details. Officer Hughes even made inquiry of other unit employees as to the application of §6.8(A). That Officer Hughes and the PBA were mistaken in their interpretation of §6.8(A) with respect to its applicability to special details does not rise to the level of misconduct on the part of Officer Hughes. 
While the Town argues that there is a pending grievance involving allegations that Officer Hughes had improperly used sick leave, in support of its assertion of intentional misconduct on the part of Officer Hughes, that matter is still pending and there is no evidence in the record before me to link that matter with this one. There is no record evidence that Officer Hughes had been warned previously about falsifying time records or requests for compensation.
 I cannot conclude, therefore, that Office Hughes intentionally attempted to submit a false claim for compensation pursuant to §6.8(A) of the collective bargaining agreement. 

I find and conclude, therefore, that the Town has failed to establish that Officer Hughes committed misconduct in filing a claim for compensation for the May 10, 2009 Mother’s Day Race special detail.
AWARD

On the basis of the foregoing, I find and conclude that the contract grievance in A2009-094 is denied. The Town did not violate §6.8(A) of the collective bargaining agreement by denying Officer Hughes four hours pay for the Mother’s Day Race special detail on May 10, 2009.

On the basis of the foregoing, I also find and conclude that the Town did not have just cause to issue the Notice of Discipline on May 22, 2009 to Officer Hughes for making a false claim for overtime pay, filing a false instrument and filing a false report.  The Town is hereby directed to withdraw the Notice of Discipline and to remove it and any supporting documentation from Officer Hughes’ personnel file.
______________________________

Deborah A. Sabin, Esq.
Dated: December 4, 2009
Clifton Park, NY

I, Deborah A. Sabin, do hereby affirm upon my oath as Arbitrator, that I am the individual described herein and who executed this instrument, which is my Award.

______________________________

Deborah A. Sabin, Esq.
Dated: December 4, 2009

Clifton Park, NY

� Case No. A2009-094 was originally assigned by PERB to another arbitrator. Due to scheduling conflicts, that arbitrator recused himself and the case was reassigned to me after the parties requested that I consolidate both matters for hearing.


� Sergeant Kerr was in an adjacent room, did not hear the entire conversation between Officer Hughes and Sergeant Markel and did not interject any comments into their conversation.


� The PBA references the seven elements of the “just cause” standard as articulated by Arbitrator Carroll Daugherty in Lehigh Cement Co, 122 LA 643 (2006).


� Section 6.8(B) of the collective bargaining agreement specifically covers compensation for traffic court appearances.





� 1-9 Labor and Employment Arbitration, §9.02, Lexis 2009.


� Phelps Dodge Copper Prods. Corp., 16 LA 229, 233 (Justin, 1951).


� Elkouri & Elkouri, How Arbitration Works, 6th Edition (1985), at p 932, citing Worthington Corp, 24 LA 1, 6-7 (1955).





� MacFarlane v Village of Scotia, 241 AD2d 574 (1997).





� Citing Zacyck v City of Albany, 94 AD2d 925 (3rd Dept 1983).


� See Rogers v Sherburne-Earlville CSD, 17 AD3d 823 (3d Dept 2005), where an employee’s testimony that he thought he was entitled to compensatory time when he filled out his timesheet was not credited in light of conflicting testimony from his supervisor and a history of prior warnings and findings of abuse of leave time credits.
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